OFFICE OF

BOARD OF SUPERVISORS

810 COURT STREET * JACKSON, CA 95642 (209) 223-6470 * FAX (209) 257-0619

October 5, 2014

Ms. Donna Downing

Jurisdiction Team Leader

U.S. Environmental Protection Agency
1200 Pennsylvania Ave. NW
Washington, DC 20460

Ms. Stacey Jensen

Regulatory Program Manager
U.S. Army Corps of Engineers
441 G St. NW

Washington, DC 20314

RE: Definition of “Waters of the United States” Under the Clean Water Act
(Docket Nos. EPA-HQ-OW-2011-0880; FRL-9901-47-OW)

Dear Ms. Downing and Ms. Jensen:

The Board of Supervisors for Amador County, California appreciates the opportunity to offer
comments on the proposed rule to change the definition of “Waters of the United States” under the
Clean Water Act (CWA). We appreciate and support the goal of the rule which is to clarify waters
subject to the CWA. The rule proposes to accomplish the goal in three aspects: 1) clarifying water
bodies that will always be subject to CWA jurisdiction, 2) waters that will “never” be subject to CWA
jurisdiction, and 3) waters that need individual analysis to determine if they will be subject of CWA
jurisdiction. Unfortunately we find the proposed rule falls far short of the goal. We find it expands
CWA jurisdiction and adds uncertainty, rather than clarity. We understand your agencies worked for
several years with local governments and stakeholders in preparation for this rule. We now urge your
agencies to withdraw the rule and more specifically involve local governments representing the varied
ecoregions in the development of the rule itself.

Specific Comments
1. Clarifying water bodies that will always be subject to CWA jurisdiction

The proposed clarification of the definition of water bodies that will always be subject to the CWA
jurisdiction is accomplished by expanding the written definition of “Waters of the United States”. By
agency admission, the agencies applied the “significant nexus” standard used by Justice Kennedy for
waters adjacent to navigable waters to waters adjacent to tributaries to navigable waters, interstate
waters and other waters, thus greatly expanding the jurisdiction from waters surrounding navigable
waters to waters surrounding tributaries of tributaries to navigable, interstate and other waters.



In practicality, it extends jurisdiction to any water body that can be traced through surface or shallow
subsurface water flow, directly or indirectly, to navigable, interstate or other waters.

The objective of the CWA is very clear; “to restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters” (Sec. 101). While that is the objective, the term “Nations waters”
never appears in the Act again. Instead, the “Nations waters” is combined with “territorial seas" to
define the term “navigable waters” (Sec 502), which is used in place of the Nation’s waters throughout
the remainder of the Act. The combination of Nations waters and territorial seas and the regular
reference to vessels when using the term “navigable waters” makes it clear the jurisdiction of the CWA
is “boating” waters. Considering then the objective of the CWA is to restore and maintain the
chemical, physical and biological integrity of the boating waters of the United States, the significant
nexus must be limited to waters adjacent to boating waters. This interpretation is consistent with
Justice Kennedy’s statement “that to constitute "navigable waters' under the Act, a water or wetland
must possess a “significant nexus' to waters that are or were navigable in fact or that could reasonably
be so made”.

Rather than codify what the agencies have practice for the past few decades, this rulemaking is an
opportunity to re-examine legislative direction and provide corrective measures where needed. The
two key words to focus on are “navigable” and “significant”. We urge the agencies to narrow the
scope of jurisdiction to waters suitable for vessels and waters that have a significant nexus to those
waters, consistent with the CWA and Justice Kennedy’s standard.

2. Waters that will “never” be subject to CWA jurisdiction

We concur that categorizing waters that will “never” be subject to CWA jurisdiction will be helpful.
We encourage the agencies to define the category after narrowing the jurisdictional scope as suggested
in #1, clarifying water bodies that will always be subject to the CWA jurisdiction. We note in
particular that “interstate waters, all other waters that could affect interstate or foreign commerce,
impoundments of waters of the United States, tributaries, and adjacent wetlands” as currently defined
in the regulations do not appear anywhere in the CWA. We urge the agencies to incorporate those
interstate waters, all other waters, impoundments of waters, tributaries and adjacent wetlands in the
category of “never subject to the CWA”, where a significant nexus to “navigable waters” as explained
above is unlikely.

3. Waters that need individual analysis to determine if they will be subject of CWA jurisdiction.
We also support the creation of a category of waters that need individual analysis to determine if they
will be subject to the CWA jurisdiction. This category will be a set of water bodies where a significant
nexus to boating waters is uncertain without an individual analysis.

4. Cooperation with state and local governments

The CWA also requires the agencies to “co-operate with state and local agencies to develop
comprehensive solutions to prevent, reduce and eliminate pollution in concert with programs for



managing water resources” (Sec 101g). As noted earlier, we understand the agencies worked with
some local governments previous to this rulemaking in the form of a guidance paper. We appreciate
that cooperative approach and request that the agencies again establish such an approach for defining
the “waters of the United States” for the purposes of the CWA.

Specifically we request the agencies:

1. Withdraw the proposed regulation on the grounds that it greatly expands the legislated
definition, not reduces it as the agencies have supposed.

2. Narrow the scope of the rule to “navigable waters” and waters with a significant nexus to those
waters.

3. Invite representatives from local governments within the varied ecoregions to cooperatively
develop the new rule.

We again express our appreciation for the opportunity to comment on the proposed rule and offer our
assistance in creating a rule consistent with the CWA and Justice Kennedy’s standard.

Sincerely,

Theodore F. Novelli, Chair
Amador County Board of Supervisors



